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BEFORE YOUR COMPANY ENROLLSIN E-VERIFY

What isE-Verify, how doesit work, and why do federal contractorshavetoenroll in E-
Verify?

E-Verify isan Internet-based system operated by the Department of Homeland Security
(DHYS), U.S. Citizenship and Immigration Services (USCIS) that allows employersto verify
the employment eligibility of their employees, regardless of citizenship. Based on the
information provided by the employee on his or her Form 1-9, E-Verify checks this
information electronically against records contained in DHS and Social Security
Administration (SSA) databases.

On June 6, 2008, the President issued Executive Order 13465 “Economy and Efficiency in
Government Procurement through Compliance with Certain Immigration and Nationality Act
Provisions and the Use of an Electronic Employment Eligibility Verification System,”
providing that “Executive departments and agencies that enter into contracts shall require, as
acondition of each contract, that the contractor agree to use an electronic employment
eligibility verification system designated by the Secretary of Homeland Security to verify the
employment of: (i) al persons hired during the contract term by the contractor to perform
employment duties within the United States; and (ii) all persons assigned by the contractor to
perform work within the United States on the federal contract.” The Federal Acquisition
Regulation (FAR) was therefore amended to require federal contractors to use E-Verify,
which isthe system designated to implement the Executive Order.

Asacurrent or prospective federal contractor, am | required by thefinal ruleto enrall
in E-Verify now?

The final rule appliesto solicitations issued and contracts awarded after the effective date of
the final rulein accordance with FAR 1.108(d). Thefinal rule will be effective on January
15, 2009. All employers, including federal contractors, may enroll in E-Verify at any time
without waiting for the effective date. Under the final rule, employers are required to enroll
in E-Verify if and when they are awarded afederal contract or subcontract that requires
participation in E-Verify as aterm of the contract.
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If you wish to enroll in E-Verify before the effective date of this rule you may do so now.
Enrolling now may help you become familiar with the system and may make it easier for you
to use E-Verify if and when you are awarded a federal contract. Verification of employees
through E-Verify islimited to new hires only, unless you are afederal contractor who has
been awarded a contract on or after January 15, 20009.

If you have aready enrolled in E-Verify and you are awarded afedera contract after January
15, 2009, you will need to update your company profile through the “Maintain Company”
page once the contract has been awarded. Once you designate your organization as afederal
contractor, al E-Verify users at your company will need to take afederal contractor tutorial
that explains the new policies and features that are unique to federa contractors.

My company wasjust awarded a federal contract and theruleisnow in effect. When is
my company required to enroll in E-Verify?

When a contractor wins the bid on afederal contract that contains the FAR E-Verify clause,
the contractor and any covered subcontractors on the project are required to enroll in the E-
Verify program within 30 calendar days of the contract or subcontract award date.

Usage of E-Verify aso appliesto indefinite-delivery/indefinite-quantity contracts modified
after the January 15", 2009 effective date of the rule on abilateral basisin accordance with
FAR 1.108(d)(3) to include the clause for future orders. The FAR rule providesthat if the
remaining period of performance extends at least six months after the final rule effective
date, and the amount of work or number of orders expected under the remaining performance
period is substantial, then the contract should be modified to include the clause.

How do | enroll my company in E-Verify?

Before you can start using E-Verify, you need to enroll your company in the program. When
you enroll your company, you will be asked to provide basic contact information for your
company and agree to follow the rules of the program. At the end of the enrollment process,
you will be required to sign a Memorandum of Understanding (MOU) that provides the terms
of agreement between your company and DHS.

Please click here to begin the enrollment process for your company: https.//www.vis-
dhs.com/employerregistration

During the E-Verify company enrollment process, you will be asked “Which category best
describes your organization?’ If you have been awarded afederal contract after January 15,
2009, you should select “federal contractor” from the drop-down box. Once you have
indicated that you are afederal contractor, the system will then prompt you to identify the
federal contractor category (e.g., institutions of higher education; state and local governments
and governments of federally recognized Indian tribes; and certain sureties) that best
describes your organization along with what groups of your current employees you plan to
verify (i.e., current employees assigned to the federal contract or your entire workforce).
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Once you have completed the enrollment process, USCIS will review your information and
activate your account. After the account is activated, you will receive an email with your
login instructions, user ID, and password.

The proposed FAR rulewould require federal contractorsto use E-Verify for both new
hires and existing employees who work on a new federal contract. Doesthe federal
government use E-Verify (or otherwise verify work authorization) for both new hires
and existing employees?

Yes. Federa agencies verify employment eligibility of new and existing employees. In most
instances, the federal government goes well beyond an E-Verify check to confirm work
eligibility as part of avariety of suitability and other background checks that are required to
be performed on federal employees. These background checks may include, but are not
limited to:

FBI fingerprint and name check;

Checks against local law enforcement databases;

Written inquiries to educational institutions, previous employers, and neighbors,
Credit check;

Checksto verify name, SSN, date of birth, and citizenship; and

Checks against other federal and private data sources.

For al new hires, federal agencies are required to use E-Verify to verify their employment
eligibility. Additionally, many new hires also subsequently undergo background
investigations and an FBI fingerprint and name check.

For both new and existing employees, federa agencies are required by Homeland Security
Presidentia Directive— 12, “Policy for aCommon Identification Standard for Federal
Employees and Contractors’ to follow certain credentialing standards prior to issuing
personal identity verification cards. These standards include conducting a background
investigation which includes verification of name, DOB, and SSN (among other data points)
against federal and private data sources. Thisincludes a check against Social Security
Administration (SSA) recordsto validate socia security numbers. Additionally, these
standards require verification of work authorization for non-U.S. citizens against federal
immigration databases.

How much will it cost my company to enroll in E-Verify?

Nothing; E-Verify isfree. It is the best means available for determining employment
eligibility of new hires and the validity of their Social Security Numbers.

My company isrequired to use E-Verify asa federal contractor for thefirst time. How
do | proceed?

If your company has not yet enrolled in E-Verify, then you have 30 days from the date of

contract award to enroll and 90 days from the date you enroll with E-Verify to initiate
verification queries for employees aready on your staff who will be working on the contract
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10.

11.

and to begin using the system to verify newly hired employees. After this 90-day phase-in
period, you will be required to initiate verification of each newly hired employee within 3
business days after their start date. To meet this three-day requirement, employers may
initiate verification of anewly hired employee before their start date if the employee has
accepted the job offer and filled out the Form I-9. Please note that pre-screening of job
applicantsis not alowed; the system may be used for new hires only after the employee has
been offered the job and has accepted. Please aso remember that you must continue to use
E-Verify for the life of the contract for al your new hires, whether or not they are employees
assigned to the contract, unless certain exceptions apply.

My company enrolled in E-Verify, but did not enroll usasafederal contractor. Does
my company need to re-enroll to comply with thisrule?

No. You do not need to enroll again, but you will need to update your company profile
through the Maintain Company page. Pleaselog in to E-Verify, go to the Maintain Company
page, and select the option indicating you are afederal contractor. Once you designate your
organization as afederal contractor, all users (including yourself) will need to take a brief
federal contract tutorial that explains the new policies and features that are unigque to federal
contractors. When the employer changesits profile to indicate “federal contractor” it will not
be able to proceed with processing casesin E-Verify until it as taken the refresher tutorial.

My company has already been using E-Verify for morethan 90 days. When must we
begin verifying existing employees assigned to work on afederal contract that contains
the FAR E-Verify clause?

If your company has been enrolled in E-Verify for more than 90 days, then you are required
to continue to initiate verification of newly hired employees within three business days of
their start date, but you have 90 days from the contract award date to begin using E-V erify
for each employee already on your staff who are assigned to the contract. Y our transition to
using the system as a federal contractor does not allow you to stop using E-Verify for your
new hires on the standard three-day schedule. The 90-day window in the FAR ruleto start
using E-Verify for new hires applies to new E-Verify users and isintended to provide
additional implementation time.

Please remember that you are required to continue using E-Verify throughout the duration of
your federal contract for all new hires, whether or not they are employees assigned to the
contract, unless your company falls under one of the exceptionsto this palicy.

My company’sfederal contract has ended. May we continueto use E-Verify?

Yes. Your company may continue to use E-Verify but you should update your company
profile through the Maintain Company page. Additionally, you will no longer be able to run
existing employees through E-Verify.

My company’s Federal contract hasended. Do we need to notify USCIS if we no longer
want to participatein E-Verify?
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Yes. Federal contractors who no longer wish to participate in E-Verify after a contract has
ended can terminate their participation by selecting the “request termination” link in the E-
Verify system. If your company failsto do so then the terms of the MOU remain in place.

FEDERAL CONTRACTSAFFECTED BY THE RULE

Types of Federal Contracts Affected

12.

13.

14.

15.

16.

What isthe E-Verify clause?

The rule requires the insertion of the E-Verify clause into applicable federal contracts,
committing Government contractors to use E-Verify for their new hires and al employees
(existing and new) assigned to any given federal contract.

What isthe acquisition threshold for thisrule?

The rule requires the insertion of the E-Verify clause for prime federal contracts with a
period of performance longer than 120 days and a value above the simplified acquisition
threshold ($100,000).

Doestherule apply to subcontracts?

The rule only covers subcontractors if a prime contract includes the clause. For subcontracts
that flow from those prime contracts, the rule extends the E-Verify requirement to
subcontracts for services or for construction with avalue over $3,000.

Doestherule extend to contracts outside the United States?

The rule applies only to employees working in the United States, which is currently defined
to include the fifty States and the District of Columbia, Guam, Puerto Rico, and the U.S.
Virgin Islands.

Doestherule apply to existing indefinite-delivery/indefinite-quantity contracts?

Existing indefinite-delivery/indefinite-quantity contracts should be modified by Contracting
Officers on abilateral basisin accordance with FAR 1.108(d)(3), to include the clause for
future ordersif the remaining period of performance extends at least six months after the
final rule effective date, and the amount of work or number of orders expected under the
remaining performance period is substantial.

Types of Contracts Exempted

17.

What types of prime contracts ar e exempt from therule?

The rule exempts:
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e Contractsthat include only commercially available off-the-shelf (COTYS) items (or
minor modificationsto a COTS item) and related services,

e Contracts of less than the simplified acquisition threshold ($100,000);

e Contracts less than 120 days; and

e Contracts where all work is performed outside the United States.

18. What isconsidered tobea COTSitem?

A COTSitemisacommercial item that is sold in substantial quantities in the commercial
marketplace and is offered to the government in the same form that it isavailablein the
commercia marketplace, or with minor modifications.

19. Arecontractsfor agricultural and food products exempt from therule?

Nearly all food and agricultural products fall within the definition of “commercialy available
off-the-shelf (COTS)” items. Federa contracts for COTS items are exempt from the rule.
Federal contracts for food and agricultural products shipped as bulk cargo, but that otherwise
would be considered COTS items, such as grains, oils and produce are also exempt.
Subcontracts that only provide supplies, such asfood, are exempt from the rule.

EMPLOYEESAFFECTED BY THE RULE

Employees Required to be Verified Using E-Verify

20. Asafederal contractor, which employees may | verify through the E-Verify system?
Asafedera contractor participant in E-Verify, you are required to use E-Verify for:

e All new employees, following completion of the Employment Eligibility
Verification Form -9 (Form 1-9); and

e All existing employees who are classified as * employees assigned to the
contract.”

Employees whom you have aready verified through E-Verify should not be re-verified.
However, an employee's previous employment authorization through E-V erify from another
employer does not satisfy your obligation to use E-Verify once you have hired them.

Those who have an active federa agency HSPD-12 credential or who have been granted and
hold an active U.S. Government security clearance for access to confidential, secret, or top
secret information in accordance with the National Industrial Security Program Operating
Manual do not need to be verified.

Under the rule, only those employers that win a contract or subcontract that includes the E-
Verify clause may run existing employees through E-Verify. A federa contractor must
verify their new hires and the employees who are assigned to the contract, and may elect to
also verify their entire workforce.
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21.

22.

23.

24,

There are some exceptions to the requirement to use E-Verify for al new hires. The
exceptions apply to institutions of higher learning, state and local governments, governments
of federally recognized Indian tribes and for sureties performing under a takeover agreement
with afederal agency. Under the rule, such entities may choose to only use E-Verify on new
and existing employees assigned to the covered federal contract.

What isan " employee assigned to the federal contract” ?

The rule defines an “employee assigned to the federal contract” as any employee hired after
November 6, 1986, who is directly performing work in the United States under a contract
that includes the clause committing the contractor to use E-Verify. An employeeis not
considered to be directly performing work under the contract if the employee normally
performs support work, such asindirect or overhead functions, and does not perform any
substantial duties under the contract.

My employee isworking on a contract for a minimal amount of time. Isheor she
subject to E-Verify?

Y es. The rule does not exempt employees based on the intermittent nature of the work or the
length of time spent performing the work.

One of my employeeswasrun through E-Verify by a previous employer. Dol need to
run this employeethrough E-Verify again?

Yes. Under therule, federal contractors are required to enter the worker’ s identity and
employment igibility information into the E-Verify system following completion of the
Form I-9 at the time of hire.

One of my employeeswas previously run through E-Verify by my company. Dol need
to run thisemployee through E-Verify again?

No. Once an employee has been run through E-Verify they should not be re-verified through
E-Verify by the same employer.

Employees or Entities with Exceptionsto E-Verify

25.

Must | verify all new employees? What are the exceptionsto thisrequirement?

The rule requires most federal contractorsto use E-Verify for all new employees, regardless
whether the employees are assigned to a federal contract.

Federal contractors who are state and local governments, governments of federally
recognized Native American tribes, and sureties performing under a takeover agreement
entered into with afederal agency pursuant to a performance bond need only use E-Verify
for employees assigned to a covered federal contract.

Federal Contractors ¢ E-Verify Frequently Asked Questions ¢ November 2008 7



26.

27.

28.

29.

30.

31.

What employees are not considered to be directly performing work under a contract
and ther efore excluded?

Those employees who normally perform support work, such asindirect or overhead
functions, and do not perform any substantial duties applicable to the contract, would be
excluded.

My employee has been previously confirmed aswork authorized through E-Verify but
ismoving to another contract. Do | need torun him or her through E-Verify again?

No. Once an employee has been run through E-Verify and employment authorization has
been confirmed, the employee should not be reverified through E-Verify again by the same
employer.

Arethereany exceptionsto verify employees with certain credentials and security
clearances?

Yes. Thefederal contractor is not required to perform employment verification using E-
Verify for any employee who has been granted and holds an active federa agency HSPD-12
compliant credential or a U.S. Government security clearance for access to confidential,
secret, or top secret information in accordance with the National Industrial Security Program
Operating Manual. The employer still must complete the Form 1-9 at the time of hire for
such employees.

Can my subcontractor verify under my MOU?
No. Each employer must enter into its own MOU with DHS and SSA.

Option to Verify Entire Workforce

May | verify my entire workforce?

Yes. Federal contractors and subcontractors have the option of verifying their entire
workforce, both new hires and existing employees — including those not assigned to afederal
contract. If your company elects to do this, you must notify DHS by updating your company
profile through the Maintain Company page if you are a current participant, or during
enrollment if you are anew participant. A federal contractor that choosesto exercise this
option must initiate an E-Verify query for each employee in the contractor’ s entire work
force within 180 days of updating its company profile.

Thefinal ruleinstructs methat | must notify the Department of Homeland Security if |
plan to verify my entire workforce. How do | do this?

If your company plans to verify its entire workforce, you must notify the Department of

Homeland Security (DHS) by updating your company profile through the “Maintain
Company” page.
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If your company is aready enrolled in E-Verify and plans to verify its entire workforce, your
program administrator must notify the Department of Homeland Security (DHS) by updating
your company profile through the Maintain Company page if you are a current participant, or
during enrollment if you are a new participant.

Once you have indicated you are afederal contractor, the system will then prompt you to
identify the federal contractor category that best describes your organization. You will then
have the option to select “all new hires and existing employees’ indicating that you wish to
verify your entire workforce through E-Verify. A federal contractor that chooses to exercise
this option must initiate verifications for the contractor’ s entire work force within 180 days of
updating their company profile.

Social Security Numbers

32.

Isthe employeerequired to provide hisor her SSN on the Form 1-9?

Yes. The employee must provide his or her SSN to an E-Verify employer if the employee
has one. If the employee has applied for and is waiting to receive an SSN, the employer
should make a notation on their Form 1-9 and proceed with E-Verify upon receipt of the
SSN.

Additional Information for All Users

33.

34.

35.

May | use E-Verify prior to making ajob offer to ajob applicant?

No. All users, including federal contractors, are prohibited from using E-Verify prior to ajob
offer and acceptance by the applicant. By signing the MOU to participate in E-Verify, all
employers agree not to use E-Verify for pre-employment screening of job applicants, support
for any unlawful employment practice, or any other use not authorized by the MOU. Should
the employer use E-Verify procedures for any purpose other than as authorized by the MOU,
the employer may be subject to appropriate legal action and termination of its access to the
E-Verify systems.

Does participation in E-Verify provide safe harbor from work site enfor cement?

No. However, using E-Verify creates a rebuttable presumption that your company has not
knowingly hired an unauthorized alien. Participation in the program does not provide a*“ safe
harbor” from worksite enforcement, however.

If my company participates in E-Verify, are we required to notify applicants of our
participation?

As an employer participating in E-Verify, you are required to post the notice provided by
DHS indicating your company’s participation in the E-Verify program as well as the anti-
discrimination notice issued by the Office of Special Counsel for Immigration-Related Unfair
Employment Practices at the Department of Justice. The posting must take placein a
prominent place that is clearly visible to prospective employees and all employees who are to

Federal Contractors ¢ E-Verify Frequently Asked Questions ¢ November 2008 9



36.

be verified through the system. Once you are enrolled, and able to log into the E-Verify
online system, these notices can be found in the “On-line Resources’ section.

Wherecan | find additional resour ces?

The Federal Contractor User Manual and Tutorial contain instructions and other related
materials on E-Verify procedures and requirements.

Once your company enrolls (https.//www.visdhs.com/employerregistration) in E-Verify and
isableto log into the system, (https.//www.vis-dhs.com/WebBp) these items are available
under the “Online Resources.” In addition, you may aso call E-Verify Customer Support at
1-888-464-4218.

For more information about unfair employment practices and verifying the employment
eigibility of your employees, you may contact the Office of Specia Counsel for Immigration
Related Unfair Employment Practices, Civil Rights Division, United States Department of
Justice, at 1-800-255-7688 or www.usdoj.gov/crt/osc.

i
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